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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

August Term, 2000
(Argued: February 5, 2001 Decided: October 17, 2001)

Docket No. 00-7699

Inre: VISA CHECK/MASTERMONEY ANTITRUST LITIGATION

WAL-MART STORES, INC., LIMITED, INC., SEARS ROEBUCK
& COMPANY, SAFEWAY INC., CIRCUIT CITY STORES, INC.,
NATIONAL RETAIL FEDERATION AND THE FOOD MARKETING
INSTITUTE, INTERNATIONAL MASS RETAIL ASSOCIATION, and
All Smilarly Stuated Persons,

Plaintiffs-Appellees,
V.

VISA U.SA.INC. and MASTERCARD INTERNATIONAL
INCORPORATED,

Defendants-Appellants.

Before: JACOBS, SOTOMAY OR, Circuit Judges, and COTE, District Judge.”

Apped from an order of the United States Digtrict Court for the Eastern Didtrict of

New Y ork (John Gleeson, Judge) granting plaintiffs-appellees motion for class certification.
Affirmed.

Judge Jacobs dissents in a separate opinion.

" The Honorable Denise Cote, of the United States District Court for the Southern District of New

Y ork, stting by designation.
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SOTOMAY OR, Circuit Judge:

STEVEN V. BOMSE, Hdler Ehrman White &
McAuliffe LLP, San Francisco, CA (M. Laurence
Popofsky, Marie L. Fida, Brian P. Brosnahan,
Renata M. Sos, Adam Cole, Hdller Ehrman White
& McAuUliffe and Philip H. Curtis, Robert C.
Mason, Arnold & Porter, New York, NY, onthe
brief), for defendant-appellant Visa U.SA. Inc.

KENNETH A. GALLO, Clifford Chance Rogers &
WedIsLLP, New York, NY (James N. Benedict,
Mark A. Kirsch, Guy C. Quinlan, Craig M. Walker,
Joseph J. Simons, KellaD. Ravelo, on the brief),
for defendant-appellant Master Card Inter national
Incor porated.

LLOYD CONSTANTINE, Congtantine & Partners
PC, New York, NY (Robert L. Begleiter, Matthew
L. Cantor, Stacey Anne Mahoney, Wendy M.
Rogovin, Amy N. Roth, Gordon Schnell, Mitchell

C. Shapiro, Jffrey 1. Shinder, Michae

Spyropoulos, Congtantine & Partners PC and Steve

W. Berman, George W. Sampson, Jm Solimano,
Hagens Berman LLP, Seeitle, WA, on the brief), for
plaintiffs-appel | ees.

JACK C. AUSPITZ, DEBRA FREEMAN,
Morrison & Foerster LLP, New York, NY
(Geoffrey P. Miller, of counsd) filed abrief Amici
Curiae for The American Bankers Asociation, The
Consumer Banks Association, The Financid
Services Roundtable, and The New Y ork Bankers
Association.

Defendants-gppellants VisaU.SA. Inc. (“Visa’) and MasterCard Internationd
Incorporated (“MasterCard”) apped from an order of the United States Didtrict Court for the Eastern

Digtrict of New York (Gleeson, J.) granting plaintiffs-gppelees (“plaintiffs’) motion for class
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certification. We hold that the digtrict court did not abuse its discretion by finding that plaintiffs had
established that this action is maintainable as a class action under Federd Rule of Civil Procedure

23(b)(3). We therefore affirm.

BACKGROUND

Paintiffs—anumber of large and smal merchants and three trade associations — bring
this antitrust class action againgt defendants Visa and MasterCard, dleging that defendants have created
atying arrangement in violation of 8§ 1 of the Sherman Antitrust Act, 15 U.S.C. § 1, by means of their
“honor dl cards’ policy, which requires stores that accept defendants credit cards to accept their debit
cadsaswedl. Plantiffsaso dlege that defendants have attempted and conspired to monopolize the
debit card market in violation of 8§ 2 of the Sherman Act, 15U.SC. § 2.

The underlying facts are drawn from plaintiffs Second Amended Consolidated Class
Action Complaint. Although Visaand MasterCard are separate associations, their rules permit
“duality,” which alows banks to be members of both associations and to issue both brands of credit
cards. Thereisa 95 percent overlap between Visa s and MasterCard’ s memberships, and virtualy
every retailer that accepts one of defendants credit cards also accepts the other’ s credit cards.
Additiondly, asaresult of the dudity policy, Visaand MasterCard coordinate many of their policies.

Visaand MagterCard, through member banks, issue different types of payment cards,
including credit cards and debit cards. Member banks, called card-issuing ingtitutions, rather than
defendants themselves, issue payment cards to consumers and set the cardholders' interest rates and

fees. Other member banks, cdlled acquiring ingtitutions, contract on behdf of Visaand MasterCard
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with retailers to accept their payment cards. When a cardholder makes a purchase with his or her Visa
or MagterCard payment card a amerchant’ s store, the acquiring ingtitution reimburses the merchant
the purchase price less a“ discount feg” and the acquiring indtitution pays the card-issuing ingtitution an
“interchange fee”* Theinterchange feeis st by Visaand MasterCard, and the discount feeis based
largely on the interchange fee? Plaintiffs allege that, because of defendants policy of dudity, thereisa
high degree of uniformity in both the interest rates and fees charged by defendants member banks to
cardholders and in the discount rates charged by defendants member banks to merchants accepting
Visaand MasterCard payment cards.

This action centers around a class of debit cardsissued by Visaand MasterCard. A
debit card is an access device which enables a cardholder, among other things, to withdraw cash from

his or her bank account at an automated teller machine and to make purchases a a point of sale

1 When abank acts as both a card-issuing and an acquiring indtitution, it retains the entire discount
fee.

2 Asthe digtrict court noted, the complaint includes the following illustration of the chain of
transactions:

Bank A issues a Visacredit card to Consumer X, who purchases a garment for $100
a Store 'Y, which was “acquired” for Visaby Bank B. Visarules mandate that Bank B
must pay Bank A an interchange fee of 1.25% of the amount of the transaction, i.e.,
$1.25. Bank B will charge Store Y a*“discount feg’ higher than $1.25 in order to
recover the mandated interchange fee and other fees that Visa rules mandate Bank B to
pay Visaon each and every Visa credit card (and debit card) transaction and to earn a
profit for itself. Thus, Bank B may charge a discount fee of 1.60% of the transaction
amount (or $1.60) to Store Y. When Store Y presents Consumer X's $100 Visa
transaction to Bank B, the bank will credit Store Y's account for $98.40, send the Visa
mandated $1.25 interchange fee to Bank A and retain the $.35 baance of the “ discount
fee”

In re Visa Check/Master Money Antitrust Litig., 192 F.R.D. 68, 72 n.3 (E.D.N.Y. 2000).
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(“POS’) which are debited against the cardholder’ s bank account. POS debit card transactions can
ather be“on-ling’ or “off-line” Inan on-line debit card transaction, the cardholder enters his or her
“persond identification number” (*PIN”) into aPIN pad and then, during the retail transaction, the
card-issuing inditution verifies that there are sufficient fundsin the cardholder’ s account and
eectronicaly puts a hold on the funds needed for the transaction. Within a day, the funds are moved
from the cardholder’ s account to the retailer’ s account. In contrast, in an off-line debit purchase, the
cardholder sgns a dip authorizing the purchase (rather than entering a PIN), the card-issuing indtitution
does not necessaxily verify that there are sufficient funds or put a hold on those funds, and the funds
take gpproximately one to seven days to be moved to the retailer’ s account. Plaintiffs contend that
thereis a higher incidence of fraud in off-line POS debit transactions because they are authorized by
sggnature, rather than by PIN. Visaoffers an off-line POS debit card caled “Visa Check” and
MagterCard offers one cdled “MasterMoney,” both of which are the subject of this litigation.

Defendants have an “honor al cards’ policy, which requires any merchant accepting
any of their credit cards to accept dl of their payment cards, including Visa Check and MasterMoney.
According to plaintiffs, retallers are even prohibited by the defendants *“honor al cards’ policy from
asking customers whether they would mind using a different payment syssem. Defendants have st the
interchange fees for Visa Check and MasterMoney at or near the same level as the interchange fees for
their respective credit cards despite the fact that, according to plaintiffs, credit card transactions—
which rely on the extension of credit — involve far morerisk. The interchange fees for competing on-
line debit cards —where the risk of non-payment is substantialy eliminated —is far lower.

Paintiffs contend that if Visa Check and MasterMoney were not tied to defendants
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credit cards by the “honor dl cards’ rule, retailers would refuse to pay the high Visa Check and
MasterMoney fees, and as aresult, defendants would have to lower those fees. Plaintiffs aso adlege
that defendants have undertaken measures to deceive retailers into accepting their off-line debit cards.
Specificdly, plantiffs contend that defendants desgned their off-line debit cards to be indistinguishable
from ther credit cards by making them visualy and dectronicdly identicad and by setting identica
interchange fees for their credit and off-line debit cards.

Thus, plaintiffs alege that defendants have created an illegd tie between Visa Check
and MasterMoney and defendants' credit cards and have attempted and conspired to monopolize the
debit card market in violation of sections 1 and 2 of the Sherman Act. Plaintiffs request both injunctive
relief and money damages.

Paintiffs moved to certify a class pursuant to Rule 23 congsting of “al persons and
business entities who have accepted Visa and/or MasterCard credit cards and therefore are required to
accept Visa Check and/or MasterM oney debit cards under the chalenged tying arrangements, during
the fullest period permitted by the gpplicable statutes of limitations.” In support of their motion for class
certification, plaintiffs submitted an expert report from Dennis Carlton, Ph.D in economics. (“Carlton”).
Defendants opposed the motion for class certification and moved to strike Carlton’ s report.

Defendants offered an expert report from Richard L. Schmalensee, Ph.D in economics
(“Schmdensee’), in oppodtion to plaintiffS motion for class certification and in support of their motion
to strike. The digtrict court issued a memorandum and order granting plaintiffs motion for class
certification and denying defendants motion to strike Carlton’s expert report. InreVisa

Check/Master Money Antitrust Litig., 192 F.R.D. 68 (E.D.N.Y. 2000). This Court granted



defendants’ petition to appeal, pursuant to Federal Rule of Civil Procedure 23(f), the district court’s
grant of plaintiffs motion for class certification.* On appedl, defendants argue that the district court
abused its discretion by finding that: (1) plantiffs expert report was sufficient to support class
certification; (2) common issues predominate over individua issues and that the case will be
manageable as a class action, making certification under Rule 23(b)(3) appropriate; and (3) the class

could dso be certified under Rule 23(b)(2) even though plaintiffs request substantid monetary damages.

3 Rule 23(f) provides “[4] court of appeds may in its discretion permit an gpped from an order of a
digtrict court granting or denying class action certification under this rule if goplicationis madeto it
within ten days after entry of the order.” Fed. R. Civ. P. 23(f). After the defendants petition to apped
was granted, the appedl briefed and argued, but before we rendered this decision, this Court
edtablished a sandard for determining whether to grant a Rule 23(f) petition: Petitioners must
demondirate ether “(1) that the certification order will effectively terminate the litigation and there has
been a substantid showing that the didtrict court’ s decision is questionable, or (2) that the certification
order implicates alegd question about which there is a compe ling need for immediate resolution.” In
re Sumitomo Copper Litig., No. 00-8028, 2001 WL 930184, at *4 (2d Cir. Aug. 15, 2001). Inthis
case, interlocutory jurisdiction was gppropriate to resolve the uncertainty regarding the proper standard
for evauating expert opinions at the class certification stage, and to address the questions of
predominance and manageshility in light of individudized damage issues that emerge in tying cases.

4 Defendants petitioned this Court under Rule 23(f) to review the district court’s grant of plaintiffs
motion for class certification. This Court granted defendants permission to apped the digtrict court’s
grant of plaintiffs motion for class certification, not the district court’ s denia of defendants motion to
grike. Under these circumstances, we have no jurisdiction to review the motion to strike. We note
that a motion to strike expert evidence pursuant to Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.S. 579 (1993), invalves ainquiry distinct from that for evaluating expert evidence in support of a
motion for class certification, see infra Section 111. A., dthough the parties subgtantive argumentsin
both ingtances may be amilar, asistrueinthiscase. A Daubert mation istypicaly not made until later
dagesin litigation, such asin association with a motion for summary judgment, motion in limine, or at
tria, and adigtrict court should not postpone consideration of a motion for class certification for the
sake of waiting until aDaubert examination is appropriate. See Fed. R. Civ. P. 23(c)(1) (“Assoon as
practicable after commencement of an action brought as a class action, the court shal determine by
order whether it isto be so maintained.”).
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DISCUSSION

Standard of Review

This Court reviews adigtrict court’s grant or denia of amotion for class certification
under a deferential standard. “Provided that the digtrict court has applied the proper lega standardsin
deciding whether to certify a class, its decison may only be overturned if it congtitutes an abuse of
discretion.” Caridad v. Metro-North Commuter R.R., 191 F.3d 283, 291 (2d Cir. 1999), cert.
denied sub nom Metro-North Commuter R.R. Co. v. Norris, 120 S. Ct. 1959 (2000) (internd

quotation marks omitted).

Il. Standards for Class Certification

To qudify for certification, plaintiffs must prove that the putative class action meetsthe

four requirements set forth in Federa Rule of Civil Procedure 23(a):

(2) the dlassis so numerous that joinder of dl membersisimpracticable, (2) there are

questions of law or fact common to the dlass, (3) the claims or defenses of the

representative parties are typica of the clams or defenses of the class, and (4) the

representative parties will fairly and adequately protect the interests of the class.
Fed. R. Civ. P. 23(a); see also Caridad, 191 F.3d a 291. Additionally, aclass action may be
maintained only if it quaifies under at least one of the categories provided in Rule 23(b). Relevant to
this action are Rules 23(b)(2) and (b)(3). Rule 23(b)(2) dlows for the maintenance of aclass action if
“the party opposing the class has acted or refused to act on grounds generally applicable to the class,
thereby making gppropriate find injunctive relief or corresponding declaratory relief with respect to the

cassasawhole” Fed. R. Civ. P. 23(b)(2). Rule 23(b)(3) permits class certification “if the court finds
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that the questions of law or fact common to the members of the class predominate over any questions
affecting only individuad members, and that a class action is superior to other available methods for the
fair and efficient adjudication of the controversy.” Fed. R. Civ. P. 23(b)(3). Factorsrelevant to the
superiority of aclass action under Rule 23(b)(3) include:
(A) theinterest of the members of the class in individudly controlling the prosecution or
defense of separate actions, (B) the extent and nature of any litigation concerning the
controversy dready commenced by or againg members of the class, (C) the desirability
or undesirability of concentrating the litigetion of the daimsin the particular forum; and
(D) the difficulties likely to be encountered in the management of a class action.
Id. “In determining the propriety of a class action, the question is not whether the plaintiff or plaintiffs
have stated a cause of action or will prevail on the merits, but rather whether the requirements of Rule

23 aremet.” Eisenv. Carlide & Jacquelin, 417 U.S. 156, 178 (1974) (interna quotation marks

omitted).

[1. Sufficiency of Plantiffs Expeart Evidence

A. The Expert Reports

The digtrict court set forth in detail the contents of plaintiffs and defendants expert
reports. In re Visa Check/MasterMoney Antitrust Litig., 192 F.R.D. at 74-76. Thefollowingisa
brief summary of the contents of the expert reports.

Based on the dlegations in the complaint, plaintiffs expert, Carlton, theorized that
absent the tying arrangement, alarge number of retailers would have refused to accept Visa Check and
MasterMoney and, as a result, defendants would have had to reduce their interchange feesin order to

maintain merchant acceptance of those cards. Carlton concluded, therefore, that all class members
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have been injured by paying higher interchange fees for Visa Check and MasterMoney than they would
have absent thetie. Based on this theory, Carlton stated that the following issues are subject to class-
wide determination: (1) whether credit and debit cards have distinct characteristics, (2) whether Visa
and MagterCard, individualy and/or jointly, have market power in credit cards; and (3) whether Visa
and MasterCard’ s tying policiesinjure al class members® Carlton aso proffered the following formula
for caculating each class member’ s damages. In the absence of the tying arrangement, the interchange
rates for Visa Check and MasterMoney would have been comparable to that of on-line debit cards,
and therefore, an individud class member’ s damages could be cal culated by measuring the overcharge
it had paid on dl of the Visa Check and MasterMoney transactions it accepted.

Defendants expert, Schmaensee, maintained that Carlton’s modd of how the debit
card market would operate absent the dleged tie did not adequatdly take into account the following
consequences that would have accompanied the cessation of thetie: (1) there would be less usage of

Visa Check and MasterMoney if their interchange fees decreased because banks would issue fewer

® The subgtantive dements of plaintiffs illega per setying daim are: (1) that the tying arrangement
affects a substantial amount of interstate commerce; (2) the two products are distinct; (3) the defendant
actudly tied the sdle of the two products; and (4) the sdller has gppreciable market power in the tying
market. See United Satesv. IBM Corp., 163 F.3d 737, 741 (2d Cir. 1998). Plaintiffs could dso
prove ther tying clams under arule of reason theory, requiring plaintiffs to prove that the challenged
action had an adverse effect on competition as awhole in the rdlevant market and, if the defendant
shows a pro-comptitive redeeming virtue of the action, that the same pro-competitive effect could be
achieved though an dternative meansthat is less redtrictive of competition. See Clorox Co. v. Serling
Winthrop, Inc., 117 F.3d 50, 56 (2d Cir. 1997). The substantive eements of a monopoly claim are
that: (1) defendants have engaged in predatory or anticompetitive conduct; (2) with the specific intent
to monopolize; and (3) with a dangerous probability of achieving monopoly power. See Spectrum
Soorts, Inc. v. McQuillan, 506 U.S. 447, 456 (1993). For any antitrust violation, “a plaintiff must
make some showing of actud injury attributable to something the antitrust laws were designed to
prevent.” J. Truett Payne Co. v. Chrysler Motors Corp., 451 U.S. 557, 562 (1981).

10



10

11

12

13

14

15

16

17

18

19

20

21

cards and defendants would spend less money advertising the cards; (2) credit card interchange fees
would increase as debit card interchange fees decreased if credit cards were no longer tied ina
“package’ to debit cards; and (3) the existence and extent of each individud merchant’ sinjuries are not
amenable to class-wide determination because damages depend on the merchant’s mix of credit and
debit transactions.

In response to Schmaensee' s assertion that the usage of off-line debit cards would
decrease absent the tie to credit cards, Carlton pointed to two red-world instances in which a
reduction in interchange fees for a particular payment card led to an increasein its usage, rather than a
decrease, as Schmalensee’s model would predict: (1) usage of Visa's on-line POS debit card
increased after Visa dramaticaly lowered its interchange feesin 1997; and (2) usage of Visa s off-line
POS debit card significantly increased after Visa cut itsinterchange feesfor that card in 1992. Carlton
a0 presented the following empiricd evidence contradicting Schmalensee s theory that credit and
debit cards aretied in a“package’ wherethe interchange feesfor credit cards would increase as that
of off-line POS debit cards decreased: (1) credit card interchange fees are not higher in Canada,
despite the fact that Canadian banks do not issue off-line POS debit cards and thus do not have a
“package’ of debit and credit cards; and (2) in the United States between 1991 and 1998, interchange
feesfor off-line debit transactions greatly increased while credit card interchange fees generdly stayed
the same or increased dightly, as opposed to decreasing as Schmaensee’' s model would predict.

B.  Andyss
Defendants contend that the digtrict court erroneoudy relied on Carlton’sreport in

granting plaintiffs class certification motion because, according to defendants, the district court
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improperly limited its scrutiny of the report and Carlton’s expert opinion “failed to provide acredible
bassfor class certification.” Although atrid court must conduct a“rigorous anadyss’ to ensure that the
prerequisites of Rule 23 have been satisfied before certifying aclass, “amoation for class cetification is
not an occasion for examination of the merits of the case” Caridad, 191 F.3d at 291 (interna
quotation marks omitted). A district court must ensure that the basis of the expert opinion is not so
flawed thet it would be inadmissible as amatter of law. See Cruz v. Coach Sores, Inc., No. 96 Civ.
8099, 1998 WL 812045, a *4 n.3 (S.D.N.Y. Nov. 18, 1998) (disregarding expert report submitted
in support of motion for class certification because the report was “fatdly flawed”), aff' d in part,
vacated in part on other grounds, 202 F.3d 560, 573 (2d Cir. 2000) (“[Paintiff] has not shown that
the court abused its discretion in finding the report methodologically flawed.”); accord In re Sumitomo
Copper Litig., 182 F.R.D. 85, 91 (SD.N.Y. 1998) (granting class certification upon finding that
“plaintiffs econometric methodol ogies have a reasonable probability of establishing” plaintiffs clams by
common proof); In re Disposable Contact Lens Antitrust Litig., 170 F.R.D. 524, 531-32 (S.D. Fla
1996) (granting class certification upon finding that “ Plaintiffs have demondrated &t least a‘ colorable
method’ of proving [common injury] at trid”); In re Potash Antitrust Litig., 159 F.R.D. 682, 687 (D.
Minn. 1995) (stating that “in assessing whether to certify aclass, the Court’sinquiry islimited to
whether or not the proposed methods are so insubstantial as to amount to no method at al”).

However, adidrict court may not weigh conflicting expert evidence or engage in “gatigicd dueling” of
experts. Caridad, 191 F.3d at 292-93. The question for the district court at the class certification
dage is whether plaintiffs expert evidence is sufficient to demonstrate common questions of fact

warranting certification of the proposed class, not whether the evidence will ultimately be persuasive.
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Id. at 292-93.

To the extent that defendants contention is that the court did not sufficiently examine
whether Carlton’s methodology was fatdly flawed, and thus inadmissible even for class certification
purposes, we rgject this argument as meritless. The didrict court, in an dmost fifty page opinion,
thoroughly considered each of defendants' criticisms of Carlton’s theory and Carlton’s response to
each of those criticisms and concluded in each case that Carlton’s response sufficiently addressed the
criticism. The digtrict court correctly noted that its function at the class certification stage was not to
determine whether plaintiffs had stated a cause of action or whether they would prevall on the merits,
but rather whether they had shown, based on methodology that was not fataly flawed, thet the
requirements of Rule 23 were met. In re Visa Check/MasterMoney Antitrust Litig., 192 F.R.D. at
76, 79. Asfor defendants claim that plaintiffs expert evidence falled to provide ardiable basis for
class certification, the district court’ s finding that Carlton’s methodology was not fatdly flawed, and
therefore, was sufficiently reliable for class certification purposes, does not condtitute an abuse of its
discretion. Cf. Bogosian v. Gulf Oil Corp., 561 F.2d 434, 455-56 (3d Cir. 1977) (vacating and
remanding the district court’s denid of plaintiffsS motion for class certification where plaintiffs could use

an overcharge theory to prove their antitrugt tying clams).

V. Rule 23(b)(3) Cetification

After finding that plaintiffs had shown that they met the requirements of Rule 23(a), the
digtrict court determined that the putative class is maintainable under Rule 23(b)(3) because plaintiffs

had “ establish[ed] that the common questions of law and fact identified predominate over any individua
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guestions and that a class action is superior to any other means of adjudication” because “[w]ithout
class certification, there are likely to be numerous mations to intervene, and millions of smadl merchants
will lose any practicd means of obtaining damages for defendants’ dlegedly illega conduct.” InreVisa
Check/Master Money Antitrust Litig., 192 F.R.D. a 88. Defendants argue that the district court
erred by certifying the class pursuant to Rule 23(b)(3) because individuad questions predominate over
the common issues and because the case will be unmanageable as a class action.®
A. Predominance

“The Rule 23(b)(3) predominance inquiry tests whether proposed classes are
aufficiently cohesve to warrant adjudication by representation.” Amchem Prods. Inc. v. Windsor, 521
U.S. 591, 623 (1997). In order to meet the predominance requirement of Rule 23(b)(3), a plaintiff
must establish that “the issues in the class action that are subject to generdized proof, and thus
applicableto the classasawhoale, . . . predominate over those issues that are subject only to
individualized proof.” Rutstein v. Avis Rent-A-Car Sys., Inc., 211 F.3d 1228, 1233 (11™ Cir. 2000)
(interna quotation marks omitted).

1. Violation of Antitrust Law

The digtrict court examined whether plaintiffs could establish each of the three required

elements of an antitrust dlam — (1) aviolation of antitrust law; (2) injury and causation; and (3)

® We do not separately discuss the requirements of Rule 23(a). On apped, defendants’ arguments
primarily focus on whether the class is maintainable under either Rule 23(b)(2) or (b)(3). To the extent
that defendants contend that plaintiffs failed to establish commondlity and typicality as required by Rule
23(a) because individudized questions will arise regarding each plaintiff, we, like the digtrict court,
address these arguments in the context of the predominance requirement of Rule 23(b)(3). InreVisa
Check/Master Money Antitrust Litig., 192 F.R.D. at 81-88.
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damages — usng common evidence. In re Visa Check/MasterMoney Antitrust Litig., 192 F.R.D. at
81-88. Concerning proof of the substantive e ements of an antitrust violation, the district court
determined that plaintiffs could use common proof to establish the existence of atying arrangement and
to show defendants market power. Id. a 87. Additiondly, the court found that the question of
coercion was aso amenable to proof on a class-wide bas's because the contractua provision to which
al class members were subject —the “honor dl cards’ rule—would establish the requisite coercion. 1d.
at 88. Defendants do not serioudy dispute on apped that common proof could be used to prove the
subgtantive dements of the antitrust violations, and the digtrict court’ s findings on this issue do not
condtitute an abuse of its discretion. 2. Injury-in-fact

The digtrict court also determined that plaintiffs overcharge theory would permit them
to establish injury-in-fact on aclasswide basis. 1d. at 81-87. The court noted that athough
defendants argued that the overcharge theory was too speculative, defendants conceded in their briefs
that the theory “is not unknown” and they did not “contend that no plaintiff could ever recover” under
such atheory. Id. a 83. Defendants dso claimed that injury-in-fact could not be established using
common proof because the district court would be required to examine a number of issueson an
individual bas's, including whether a merchant would have continued to accept off-line debit cards at
their current prices even absent the tie, whether the merchant had the ability to process on-line debit
transactions, and what forms of payment would replace the transactions formerly processed as off-line
debit transactions. 1d. at 82. The didrict court rgjected this argument, finding that “ Carlton’s scenario
isa complete answer to the defendants attack on the theory of the complaint; it posits class-wide injury

resulting from every single class member’s overpaying for off-line debit cards as a direct result of the
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tie’ and that “Carlton’ s theory does not require andyss of any of the individudized questions’
suggested by defendants.  1d. at 82-83.

The digtrict court further found that plaintiffs had responded persuasively to defendants
other argument regarding injury-in-fact —that credit card interchange fees would increase if off-line
debit card interchange fees decreased without the tie. 1d. & 84. The court explained that plaintiffs had
presented empirica evidence showing that credit card interchange fees do not necessarily increase
when debit card interchange fees decrease; had informed the court that as part of their attempt-to-
monopolize clam, they would demonstrate that the defendants had attempted to monopolize the debit
card market in part to keep credit card interchange fees high; and had impeached Schmaensee on this
issue by pointing to his depodtion testimony that, athough he thought it was likely credit card
interchange fees would increase absent the tie, he had not “pushed it far enough to have an opinion.”

Id. a 84. Thus, thedistrict court concluded that plaintiffs had met their burden of showing that injury-
in-fact was amenable to common proof and that class trestment was therefore appropriate. 1d.

3. Causation

The digtrict court dso consdered and regjected defendants arguments that causation
could not be proven on aclasswide basis. The court found that defendants contention that, absent the
tie, they would have selectively reduced fees as necessary to retain individud merchants business was
too speculative because defendants had not previoudy engaged in such merchant-specific pricing. 1d.
at 85. The court aso observed that athough defendants do have broad pricing categories for different
classes of merchants, Carlton’s damage formula could “easily be adjusted to account for that fact.” 1d.

Further, the court found that defendants claim that the usage of Visa Check and MasterMoney would
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decrease absent the tie was contradicted by empirical evidence and was not relevant to Carlton’s
overcharge theory. Id.

The court further found that defendants contention that a merchant’ s ability to “steer”
makes it impossible for plaintiffs to prove causation on a class-wide basis was without merit.
Defendants argued that if a merchant did not want to accept off-line debit cards because of the
dlegedly inflated fees it would have to pay, the merchant could “steer” its customers to other forms of
payment by, for example, converting the transaction to on-line debit by asking for aPIN or for another
form of payment. 1d. a 85-86. The court found, however, that if a customer refused to be steered, the
merchant would have to dlow the customer to complete the off-line debit transaction under defendants
“honor dl cards’ rule. The court Sated that “[t]he presence of injury and causation is binary; it is either
there or it isnot. According to Carlton’s theory, injury and causation is present for every putative class
member.” Id. a 86. The court observed, however, that if defendants “repackaged” their steering
argument “ as one addressing mitigation of damages,” rather than causation, it “may . . . haveforce” 1d.

Therefore, the court concluded that causation aso could be proven on a class-wide basis.

Defendants arguments on gpped regarding the district court’ s finding that the existence
of injury and causation can be established by class-wide proof appear merely to rehash their many
criticisams of Carlton’ stheory. Because we find that the district court’s resolution of these issues did not
congtitute an abuse of its discretion, see supra Section 111.B., we affirm the digtrict court’s
determination that the existence of injury and causation can be proven on a class-wide basis.

4. Damages

The heart of defendants predominance argument is that the common issuesin this
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action do not predominate over the individua damages questions, primarily the defense of mitigation of
damages by steering.” Although a court must examine the rdlevant facts and both the dlaims and
defenses in determining whether a putative class meets the requirements of Rule 23(b)(3), the fact that a
defense “may arise and may affect different class members differently does not compd afinding thet
individua issues predominate over common ones” See Waste Mgmt. Holdings, Inc. v. Mowbray,
208 F.3d 288, 296 (1% Cir. 2000). Rather, “[a]slong as a sufficient constellation of common issues
binds class members together, variations in the sources and gpplication of [a defensg] will not
automaticaly foreclose class certification under Rule 23(b)(3).” 1d.; accord Williamsv. Snclair, 529
F.2d 1383, 1388 (9™ Cir. 1975) (stating that the existence of a defense “does not compd afinding that
individud issues predominate over common ones’ when there is a“ sufficient nucleus of common
questions’). Therefore, the question for purposes of determining predominance is not whether a
defense exigs, but whether the common issues will predominate over the individua questions raised by
that defense.

Defendants mitigation defense goes only to the cdculaion of damages. InreVisa

" Plaintiffs contend that defendants waived this argument by raising below the issue of steering only
in the context of plaintiffs ability to prove injury-in-fact on acommon basis and not as amitigation
defense that would preclude a finding of predominance and make the class unmanagegble. See
Kraebel v. New York City Dep't of Hous. Pres. and Dev., 959 F.2d 395, 401 (2d Cir. 1992) (“We
have repeatedly held that if an argument has not been raised before the didtrict court, we will not
congderit....”). Thedidrict court correctly interpreted defendants' briefs as arguing that steering
negated plaintiffs ability to prove causation, not damages, by class-wide proof, athough the court did
observe that the steering argument could possibly be “repackaged as one addressing mitigation of
damages.” In re Visa Check/MasterMoney Antitrust Litig., 192 F.R.D. at 85-86. However,
because defendants  contention that they raised below the steering argument in relation to damages
finds support in their expert’s affidavits, we address this argument on appedl.
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Check/Master Money Antitrust Litig., 192 F.R.D. at 86. The district court found that Carlton’s
common formula for damages — that absent the tie, the interchange fees for off-line debit cards would
have decreased, the interchange fees for credit cards would not have increased, and that an individud
merchant’s damages could be caculated by comparing those fees with the interchange fees actudly
paid —was not fatdly flawed. 1d. at 74, 84-85. We have dready stated that the district court’s
determination did not congtitute an abuse of its discretion. See supra Section I11.B.; cf. Bogosian, 561
F.2d at 455 (dating thet in proving injury and damages for an illegd tie, “plaintiff[s] may recover the
amount of theillegd overcharge’” and “could prove fact of damage smply by proving that the free
market prices would be lower than the prices paid and that [each plaintiff] made some purchases a the
higher pricg’). Assuming arguendo that the mitigation defense isin-fact viable® the mgority of the
issues relating to this defense are common to the class, including, inter alia, whether defendants
“honor dl cards’ rule dlows steering and whether steering isimpeded due to the physical amilarities
between Visa Check and MasterMoney and defendants credit cards. The only individualized question
regarding this mitigation defensg, if viable, is the extent to which a particular merchant could have
Steered.

Common issues may predominate when liability can be determined on a classwide
basis, even when there are someindividuaized damage issues. See, e.g., Bertulli v. Indep. Ass'n of

Cont’| Pilots, 242 F.3d 290, 298 (5" Cir. 2001) (affirming district court’ s determination that common

8 Plaintiffs dispute defendants’ dlaim that the “honor al cards’ rule permitsindividua merchants to
deer cusomersto other forms of payment. Plaintiffs motion for summary judgment to dismiss this
mitigation defense is pending before the didtrict court.
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issues predominated because “[a]lthough caculating damages will require some individudized
determinations, it gppears that virtudly every issue prior to damagesis acommon issu€’); Bogosian,
561 F.2d at 456 (dating that dthough caculation of damages in an antitrust action would involve some
individudized issues, “it has been commonly recognized that the necessity for caculation of damages on
an individua bass should not preciude class determination when the common issues which determine
libility predominate); Gold Strike Stamp Co. v. Christensen, 436 F.2d 791, 796, 798 (10™ Cir.
1970) (affirming didrict court’s determination that common issues predominated in an antitrust suit
“where the question of basic liability can be established readily by common issues’ and stating that
“[t]he fact that there may have to be individua examinations on the issue of damages has never been
held, however, abar to class actions’); Blackie v. Barrack, 524 F.2d 891, 905 (9™ Cir. 1975) (“The
amount of damagesisinvariably an individud question and does not defegt class action trestment.”); 8
Julian O. von Kainowski et d., Antitrust Laws and Trade Regulations 8166.03[3][a][i] (2d ed.
1997) (“In antitrust cases, courts are more likely to consider the critical issue to be whether common
ligbility issues predominate and to disregard individua damages . . . questions”); 4 Herbert Newberg &
Alba Conte, Newberg on Class Actions § 18.27, at 18-89 (3d ed. 1992) (stating that for antitrust
cassactions, “[d particularly sgnificant aspect of the Rule 23(b)(3) approach is the recognition that
individud damages questions do not preclude a Rule 23(b)(3) class action when the issue of lidbility is
common to the class’); cf. Il Phillip E. Areedaet d., Antitrust Law: An Analysis of Antitrust
Principles and Their Application { 331d, at 282 (2d ed. 2000) (“ Although the evidence establishing
damages usudly varies from class member to class member, this fact done does not defeat

certification.”); see generally Fed. R. Civ. P. 23(b)(3) advisory committee’ s notes to 1966
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Amendments (explaining that “a fraud perpetrated on numerous persons by the use of amilar
misrepresentations may be an appeding Stuation for a class action [under Rule 23(b)(3)], and it may
remain so despite the need, if liability isfound, for separate determination of the damages suffered by
individudswithin the class’). Didtrict courts have correctly recognized that any other rule would
eiminate antitrust class actions.

[1]f defendants argument (that the requirement of individuaized proof on the question

of damagesisin itsdf sufficient to preclude class trestment) were uncriticaly accepted,

there would be little if any place for the class action device in the adjudication of

antitrust clams. Such aresult should not be and has not been readily embraced by the

various courts confronted with the same argument. The predominance requirement

cdlsonly for predominance, not exclusvity, of common questions.
In re Alcoholic Beverages Litig., 95 F.R.D. 321, 327-28 (E.D.N.Y. 1982) (internal quotation marks
omitted); see also In re Catfish Antitrust Litig., 826 F. Supp. 1019, 1044 (N.D. Miss. 1993)
(same); In re Fine Paper Antitrust Litig., 82 F.R.D. 143, 154 (E.D. Pa. 1979), aff'd, 685 F.2d 810
(3d Cir. 1982) (same).

Under Carlton’ stheory of the case, which the digtrict court found to be sufficiently
reliable for class certification purposes, plaintiffs can prove on aclasswidebasis (1) the substantive
elements of the antitrust violations; (2) injury-in-fact and causation; (3) viability of the mitigation
defense; and (4) generd application of the overcharge formulafor damages. In contrast, the only issues
that might require some individuaized inquiry under Carlton’ stheory are: (1) the extent to which a
particular merchant could have steered customers away from off-line debit card transactions, assuming

the mitigation defenseis viable; and (2) the calculation of damages using the overcharge formulaand, if

necessary, mitigation. Under these circumstances, we cannot say that the digtrict court’s conclusion
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that the common issues of law and fact predominated over the individuaized issues congtitutes an abuse
of itsdiscretion.
B. M anageability

Defendants aso argue that the caculation of individualized damages makes this case
unmanageable asaclass action. We disagree. There are some Stuations where courts have
determined that a case is not manageable as a class action because of the necessity for individuaized
damages determinations. See, e.q., Il Areedaet d., supra, § 331, at 283 n. 22; 8 von Kalinowski et
al., supra, 8 166.03[3] (collecting cases). Neverthdess, failure to certify an action under Rule 23(b)(3)
on the sole ground that it would be unmanagegble is disfavored and “‘ should be the exception rather
thantherule’” Inre S Cent. States Bakery Prods. Antitrust Litig., 86 F.R.D. 407, 423 (M.D. La
1980) (quoting Manua for Complex Litigation, 8 1.43 n. 72 (1977)); see also In re Workers
Compensation, 130 F.R.D. 99, 110 (D. Minn. 1990) (stating that “dismissa for management reasons
isnever favored”); In re Bristol Bay, Alaska, Salmon Fishery Antitrust Litig., 78 F.R.D. 622, 628
(W.D. Wa. 1978) (stating that “dismissa for management reasons, in view of the public interest
involved in class actions, should be the exception rather than the rul€’) (internd quotation marks
omitted); 8 von Kainowski et d., supra, 8 166.03[3][b][iv] (“ Generdly, though, class action status will
be denied on the ground of unmanagesbility only when it is found that efficient management is nearly
impossible; some courts have stated that there is a presumption againgt refusing to certify aclasson
manageability grounds”) (emphasisin origind); see generally Yaffe v. Powers, 454 F.2d 1362, 1365
(1% Cir. 1972) (stating that “for a court to refuse to certify aclass. . . because of vaguely-perceived

management problems . . . discount[s] too much the power of the court to ded with a class suit flexibly,

22



10

11

12

13

14

15

16

17

in response to difficulties asthey arisg”).

There are anumber of management tools available to adigtrict court to address any
individualized damagesissues that might arisein adass action, induding: (1) bifurcating ligbility and
damage trids with the same or different juries;® (2) appointing a magistrate judge or speciad master to
preside over individud damages proceedings, (3) decertifying the class after the lidhility trid and
providing notice to class members concerning how they may proceed to prove damages, (4) creating
subclasses, or (5) dtering or amending the class. See, e.g., Fed. R. Civ. P. 23(c)(4) (stating that
“[w]hen gppropriate, (A) an action may be brought or maintained as a class action with respect to
particular issues, or (B) aclass may be divided into subclasses and each subclass treasted asa class’);
Inre Master Key Antitrust Litig., 528 F.2d 5, 12 n.11, 14 (2d Cir. 1975) (discussing use of a
separate liability and damages trid in an antitrust case and, if gppropriate, use of subclassesto fecilitate
damages determination); Green v. Wolf Corp., 406 F.2d 291, 300-01 (2d Cir. 1968) (stating that
“[t]he digtrict court may use the procedures suggested by Rule 23 to cope with the [digtinctions
between plaintiffg], if, indeed, they exist” and noting that if the didrict court encountersindividud
damages issues “[t] he effective adminigtration of 23(b)(3) [may] . . . require the use of the sensible
device of lit trids’) (internd quotation marks omitted); 1 Newberg & Conte, supra, 8 4.26, at 4-91

to 4-97 (collecting cases applying each of these management tools); 4 Newberg & Conte, supra, 8

° A digtrict court’s ahility to bifurcate atrid is limited by the Seventh Amendment. See Blyden v.
Mancusi, 186 F.3d 252, 268 (2d Cir. 1999) (“At bottom, issues may be divided and tried separately,
but a given issue may not be tried by different, successve juries”). Despite defendants' briefing on this
issue, it would be premature for us to determine whether and under what circumstances bifurcation
might be permissble in this case.
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18.27, a 18-98 (¢tating that courts “usudly provide for a separate proceeding” in antitrust suits where
individudized damagesissues arise); 8 von Kainowski et d., supra, 8 166.03[3][d][i] (discussing
adjudication of individuaized questions in separate actions or in separate damage proceedings, alowing
aclass action to proceed for the purposes of litigating particular issues, or dividing the classinto
subclasses, and collecting cases gpplying those tools); id. at 8 166.03[3][b][iv] (stating that
managesability problems may be obviated by dividing the classinto subclasses or confining certification
to certain issues). We emphasize that “the issue of manageability of a proposed class actionisadwaysa
matter of judtifiable and serious concern for the trid court and peculiarly within its discretion.”
Windham v. American Brands, Inc., 565 F.2d 59, 65 (4" Cir. 1977) (interna quotation marks
omitted).

The digtrict court recognized that dthough it appeared at this preliminary stage that
damages could be determined with the aid of a class-wide formula, it had the flexibility to address any
individudized damages issues, including the steering mitigation defense, that might arise. Inre Visa
Check/MasterMoney Antitrust Litig., 192 F.R.D. at 86 n.19, 89. In thisregard, the court specifically
recognized its ability to modify its class certification order, sever liability and damages, or even decertify
the dassif such an action ultimately became necessary. 1d. a 89. Because the didtrict court
adequately congdered how it would address any individudized issues that might arise in the case, the
digtrict court’s conclusion that this action will be manageable as a class action does not condtitute an
abuse of its discretion.

Defendants erroneoudy suggest that our decison in Abramsv. Interco, Inc., 719 F.2d

23 (2d Cir. 1983), compels afinding that this case is unmanagesble. In Abrams, we held that the
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district court did not abuse its discretion by declining to certify an antitrust suit on managesbility
grounds. Thedidtrict court in Abrams determined that individuaized issues of fact would “ greatly
predominate’” over common issues, causng “ savere difficulties in the management of the class action”
because “[b]y adleging a conspiracy with some dedlers, coercion of others, and bribery of il others,
the plaintiffs had raised issues relating to [defendant’ 5] individua relationships with each of its thousands
of deders” Abrams 719 F.2d at 29 (internd quotation marks and alterations omitted). The district
court observed that certification might have been appropriate if plaintiffs had instead aleged “ some
pattern on [defendant’ 5| part which was reasonably consistent, affecting al or most of the dedlers
referred to in the complaint.” 1d. (interna quotation marks omitted). We affirmed the district court’s
finding that the case was unmanagesble, particularly with regard to damages, because plaintiffs
damages ca culations “would be complicated by the scores of different products involved, varying loca
market conditions, fluctuations over time, and the difficulties of proving consumer purchases after a
lapse of five or ten years’ and would necessitate “individud trials on damages’ for “thousands or
millions’ of dassmembers. 1d. at 31 (interna quotation marks omitted).

In stark contrast, the action before us involves only two products (credit cards and off-
line POS debit cards) with set interchange fees and class members who can be identified by
defendants own records. In thisaction, unlike in Abrams, there are no individualized issues relating to
each plaintiffs relationship with Visaand MasterCard because defendants “honor al cards’ rule
contractudly gpplied to each of the plaintiffsin the putative dlass. Additiondly, plaintiffs here, unlikein
Abrams, have dleged a common practice affecting each member of the class and have proffered a

damages formula to assst with the cdculation of damages. Thus, we find defendants’ reliance on
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Abrams is misplaced.
We conclude that the district court did not abuse its discretion in finding that the action will be
manageable as a class action.

C. Adequacy of Representation

The dissent discusses an issue not raised by the parties regarding adequacy of
representation. Rule 23(8)(4) providesthat, in order to certify aclass, its proponents must show that
“the representative parties will fairly and adequately protect the interests of the class” Fed. R. Civ. P.
23(a)(4). Thisrule requires courts to ask whether “plaintiff's interests are antagonigtic to the interest of
other members of theclass” Baffa v. Donaldson, Lufkin & Jenrette Sec. Corp., 222 F.3d 52, 60
(2d Cir. 2000); see also Amchem, 521 U.S. at 625-26 (dating that class members must “possess the
same interest and suffer the same injury” to meet the Rule 23(8)(4) requirement) (interna quotation
marks omitted). The dissent argues that the district court abused its discretion by failing to determine
which of the two available techniques for measuring damages should be used before it decided to
certify the class, because the choice of the “correct” measure of damagesin this action would lead to
conflicts among class members and inadequacy of representation. We disagree.

Asthe dissent points out, and the district court recognized, there are two basic methods
that courts use to measure damages in tying cases. One method is the “tied product” approach, as
referred to by the didtrict court. In re Visa Check/MasterMoney Antitrust Litig., 192 F.R.D. at 85
n.15. Under this measure, the damages awarded reflect the difference between the price actudly paid
for the tied product and the price for which the item could have been purchased on the open market.

See 8 von Kainowski et d., supra, 8 171.03[1], at 171-28 (describing the tied product approach).
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The second gpproach isthe so-cdled “package’ measure, which would award damages only to the
extent that the plaintiff overpaid for the combination of the tied and tying products. See X Phillip E.
Areedaet d., Antitrust Law: An Analysis of Antitrust Principles and Their Application § 1769c, at
430-31 (1996) (asserting the package approach as the proper standard).

The question of whether to gpply the “tied product” or “package’ gpproach isa
complex issue that has long divided the circuits. Compare Kaiser Aluminum & Chem. Sales, Inc. v.
Avondale Shipyards, Inc., 677 F.2d 1045, 1054 (5th Cir.1982) (tied product approach), and Bell v.
Cherokee Aviation Corp., 660 F.2d 1123, 1133 (6th Cir.1981) (tied product approach), and
Northern v. McGraw-Edison Co., 542 F.2d 1336, 1347 (8th Cir. 1976) (tied product approach),
with Will v. Comprehensive Accounting Corp., 776 F.2d 665, 673 (7th Cir.1985) (package
approach), and Kypta v. McDonald's Corp., 671 F.2d 1282, 1285 (11th Cir.1982) (package
approach), and Segel v. Chicken Delight, Inc., 448 F.2d 43, 52-53 (9th Cir.1971) (package
approach). This Court has not taken a position on the issue.

The digtrict court discussed these competing lines of cases when it congdered whether
the dleged injury-in-fact was amenable to classwide trestment. See In re Visa Check/Master Money
Antitrust Litig., 192 F.R.D. at 83-84. Defendants advocated the * package’” measure and contended
that, under this gpproach, injury-in-fact would no longer be susceptible to class-wide proof. 1d.
Paintiffs countered that, under the “tied product” approach, the process of proving damages would be
uniform among the class members. 1d. The digtrict court did not choose between the two approaches
because it found that plaintiffs theory of the case, supported by their expert, rendered such adecision

unnecessary. Id. The plaintiffs expert opinion asserted, as discussed above, that the price of the tying
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product (the credit cards) would not have risen absent thetie. 1d. The digtrict court found this
evidence credible and determined that plaintiffs had made a showing, sufficient to support class
certification, that the price of the tied package would decline without thetie. 1d. Asaresult, the court
concluded that it “need not choose between the competing line of cases [because] plaintiffs have
proffered a sufficient theory of classwide injury under either the ‘ package’ or the ‘tied product’
messure of injury.” 1d. at 85 n.15.

The dissent contends that choosing a damage measure was essentid to the digposition
of this case and that failure to do so was an abuse of discretion. In the dissent’s view, the correct
measure of damagesisthe “package’ approach. See post, at [23]. The dissent arguesthet if the
district court had properly decided thisissue and had correctly chosen the “package’ approach,
certification would have been defeated because the interests of the class members would have
conflicted, causing inadequacy of representation. See podt, at [23]. Becausethisisavariable
proportion tying case, according to the dissent, class members who have transacted predominantly with
credit cards would have interests differing from those who have processed mostly debit cards.

Thereis no need on thisinterlocutory apped from class certification for this Court to
decide which of the two approaches to measuring damages in tying cases is gppropriate. By engaging
in the following andysis, this Court does not endorse the “ package’ measure of damages. We consder
the question to be an open onein this Circuit. We proceed on the assumption that the * package’
measure would apply only to test the dissent’ s contention that, if this approach were adopted,
intractable conflicts would emerge within the class. This contention forms the basis of the dissent’s

conclusion that the digtrict court abused its discretion by not choosing a measure of damage before
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deciding to certify the class. Because we conclude thet the possible tensons identified by the dissent
are not fata to certification, we find that the digtrict court did not abuse its discretion by declining to
decide the issue at the certification stage.

Asan initid matter, we note that the dissent’ s concerns turn largely on the sufficiency of
the plaintiffs expert opinion. We have dready affirmed the digtrict court’ s finding regarding the
aufficiency of that opinion, concluding that it was not fataly flawved. This expert opinion, adequate to
support our finding of predominance under Rule 23(b)(3), is likewise sufficient to uphold a finding of
adequacy of representation under Rule 23(8)(4).

The dissent maintains, however, that the very choice to adopt this expert theory is
symptomatic of intractable conflicts within the class, causing certification to run afoul of Rule 23(a)(4).
See post, at [33]. The dissent dividesthe classinto three groups of merchants, based on the
merchants proportion of debit card salesto credit card sdles. The interests of these three groups,
according to the dissent, would be fundamentally at oddsiif the “package’” measure of damages were
applied a trid.X® Including these three groupsin one dlass, the dissent argues, compromises the
interests of the merchants whose debit card sales predominate over their credit card sdles. For these
merchants, the task of proving that credit card prices would not be higher without the tie “is
unnecessary and impedes recovery under other theories that offer better prospects of recovery.” See
post, at [33].

The dissent overstates the potentia conflict. The three types of merchants discussed by

10 The dissent concedes that, under the “tied product” approach, “the interests of the class members
would be digned.” Post, at [26].
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the dissent have much in common — not only asto lighility, but asto damagesaswel. All dass
members, regardless of their debt/credit proportion, wish to prove that the debit card fees would be
ggnificantly lower without the tie. Every member aso has an interest in establishing the hypotheticd,
“untied” price aslow as possble in order to maximize recovery of damages. Asfor establishing the
hypotheticd, “untied” price of credit cards, the tenson is not nearly as pronounced as the dissent
contends. It may belessvitd for merchants with predominantly debit card sales to prove that credit
cards would be no more expensive without thetie. It is, however, ill in theinterest of these merchants
to show that credit card fees would not have increased, because any finding to the contrary would likely
reduce, though not decimate, their damage awards if the “ package” measure were gpplied. It would
seem to maximize the potentia recovery for dl three groupsto argue, as they do here, that credit card
prices would not increase without thetie. Other theories may or may not be smpler to prove. Even if
they are, the debit-heavy merchants would not necessarily choose to concede that credit card prices
would increase, and see their potential damage awards diminished.

Evenif alevd of conflict may exist among the three groups, thet potentid for conflict
need not defeat certification. While Rule 23(3)(4) is designed to ferret out potentia conflicts between
representatives and other class members, see Amchem, 521 U.S. a 625-26, “not every potential
disagreement between a representative and the class members will stand in the way of aclasssuit.” 1
Newberg & Conte, supra, 8 3.26, at 3-143. “The conflict that will prevent a plaintiff from meeting the
Rule 23(a)(4) prerequisite must be fundamentd,” id. 8§ 3.26, at 3-143 to -144, and “ speculative conflict
should be disregarded at the class certification stage.” 1d. 8§ 3.25, at 3-136; see also 5 JamesWm.

Moore et d., Moore' s Federal Practice 8 23.25[4][b][ii], at 23-119 (3d ed. 1998) (stating that to
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find inadequacy of representation “most courts hold that the conflict must be more than merely
speculative or hypothetic”). Courts have gpplied these generd principles with regularity in the area of
antitrust. See 4 Newberg & Conte, supra, 8 18.14, at 18-40 to -43 n.65 (collecting antitrust class
action cases in which differences among class members were not held to result in inadequacy of
representation); cf. Eisen v. Carlide & Jacquelin, 391 F.2d 555, 562 (2d Cir. 1968), vacated on
other grounds, 417 U.S. 156 (1974) (explaining that, in antitrust litigation, the fact that class members
may “have varying theories as to what condtitutes the ‘excessve price’” will not generaly defegt
certification where dl members “will be helped if the rates are found to be excessve’).

In the event that the didtrict court does find conflicts arising of the type identified by the
dissent, there are a variety of devices available to resolve the problem. We discussed a battery of
optionsin Part IV.B. of thisopinion. Of particular relevance here are the possibilities of bifurcating
liability and damage trids, decertifying the class after the liability trid, and cregting subclasses. The
avallahility of thisrange of options sufficiently addresses the dissent’ s concerns regarding adequacy of
representation.

Having determined that the district court did not abuse its discretion in finding that
common issues of law and fact predominate, that the action will be manageable as a class action, and
that choosing a measure of damages was not required before certification, we affirm the district court’s
certification of the class under Rule 23(b)(3).

D. Effect of Certification

Given these conclusions regarding the soundness of the class under Rule 23, the

dissent’s comments about the possibility that certification will coerce defendants into settlement are
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largdy ingppodite. The effect of certification on parties leverage in settlement negotiationsis afact of
lifefor class action litigants. While the sheer Sze of the classin this case may enhance this effect, this
aone cannot defeat an otherwise proper certification. The dissent notes that, in our recent decisonin
Sumitomo, we listed as abagsfor granting a Rule 23(f) apped the fact that “the certification order will
effectively terminate the litigation.” 2001 WL 930184, a *4; post, at [1]. We need not decide
whether thisis such a“deeth kndll” certification because the other basis for granting a Rule 23(f) apped
—the existence of legal questions requiring resolution — ispresent. See ante, at [7] n.3. Even assuming
arguendo that we found thisto be a* death knell” case, under Sumitomo that finding would bear only
on our decision to grant the interlocutory apped. Now that we have granted the gppea and found the
digtrict court’s certification decision to be thorough, accurate, and not an abuse of discretion, the
dissent’ s argument about coercion losesits force.

Meanwhile, the dissent underestimates the powerful policy consderations that favor
certification, and ignores the exhaustive andysis performed by the digtrict court, carefully applying the
Rule 23 requirements for class certification. While both the digtrict court and this Court have
acknowledged that difficultiesin managing thislarge cass action may aise, these problems padein
comparison to the burden on the courts that would result from trying the casesindividudly. Seelnre
Visa Check/Master Money Antitrust Litig., 192 F.R.D. at 88 (observing that “[w]ithout class
certification, there are likely to be numerous motions to intervene, and millions of smal merchants will
lose any practical means of obtaining damages for defendants alegedly illegd conduct”).

It is not as though the class members were haphazardly thrown together, nor “herded”

or “agglomerated” asthe dissent contends. Post, at [32, 17]. They were, after dl, dlegedly aggrieved
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by asngle palicy of the defendants. Given the srong commondity of the violation and the harm among

the merchants, thisis precisdy the type of stuation for which the class action device is suited.

V. Rule 23(b)(2) Certification

Certification under Rule 23(b)(2) is permissble when defendants have acted on
grounds generaly gpplicable to the class, making find injunctive or declaratory relief gppropriate. Fed.
R. Civ. P. 23(b)(2). Certification under Rule 23(b)(2) is not appropriate, however, in “casesin which
the appropriate find rdief reates exclusvey or predominantly to money damages.” Fed. R. Civ. P.
23(b)(2) advisory committee’ s notes to 1966 Amendments.

The digtrict court found that the putative class is certifiable under Rule 23(b)(2), in
addition to Rule 23(b)(3), because “[t]he *honor dl cards ruleis*generdly gpplicable to al members
of the class, and the request for an injunction ending it is centrd to the plaintiffs suit."™*! InreVisa
Check/Master Money Antitrust Litig., 192 F.R.D. a 88. The court estimated that the injunctive relief
requested would have an economic vaue of $63 billion, which is Sgnificant even when compared to the
preliminary monetary damage estimate of $8 billion. 1d. at 88-89. Defendants contend that the district
court abused its discretion by finding thet this action is maintainable under Rule 23(b)(2). Specificaly,
relying on arecent line of cases from other circuits, defendants argue that the money damagesin this

case predominate because they are not merely incidenta to the injunctive relief, making class

1 The court noted that because it found certification appropriate under both Rule 23(b)(2) and (3),
its inclination was to provide genera notice to the class but to provide opt-out only as to the damages
cdams. It stated, however, that it would solicit the parties views on the question. 1d. at 89.
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certification under Rule 23(b)(2) inappropriate. See Allison v. Citgo Petroleum Corp., 151 F.3d
402, 415 (5" Cir. 1998) (reh’ g denied by 1998 U.S. App. LEXIS 24651) (“[M]onetary relief
predominatesin (b)(2) class actions unlessit isincidentd to requested injunctive or declaratory relief.”);
see also Murray v. Auslander, 244 F.3d 807, 812 (11" Cir. 2001) (adopting reasoning of Allison
Court); Jefferson v. Ingersoll Int’l Inc., 195 F.3d 894, 898 (7" Cir. 1999) (same).

Neither the Supreme Court nor this Circuit has delinested the precise circumstances
under which a putative class requesting both injunctive and monetary relief can be certified under Rule
23(b)(2). See Jefferson, 195 F.3d at 897 ( “It isan open question . . . in the Supreme Court whether
Rule 23(b)(2) ever may be used to certify a no-notice, no-opt-out class when compensatory or
punitive damages areinissue””) (citing Ticor Title Insurance Co. v. Brown, 511 U.S. 117, 121,
(1994)) (emphasisin origind); cf. 1 Newberg & Conte, supra, 8§ 4.14, at 4-49 (“Least stled isthe
common Stuation when both injunctive relief and damages are sought for the class, and both forms of
relief are important and equaly sought. Most courts use a predominance test to determine which form
of reief is primary, and in light thereof, whether Rule 23(b)(2) or (b)(3) applies.”). We need not delve
into this thorny question today, however, because we have aready concluded that the district court
appropriately certified the class under Rule 23(b)(3). See 8 von Kdinowski et d., supra, 8166.03
(“Once acourt has found that a class action is maintainable under any single category [of Rule 23(b)],
there is no necessity of showing that it may aso be brought under any other.”); see also Jefferson, 195
F.3d at 898 (“Rule 23(b) begins by saying that an action ‘may’ be maintained as a class action when
the prerequisites of subdivision (@) and a part of subdivison (b) have been satisfied; it does not say that
the class must be certified under the first matching section.”) (emphadisin origind).

34



10

11

12

13

14

In any event, the primary concern about certifying a class with sgnificant damages
under Rule 23(b)(2) is the absence of mandatory notice and opt-out rights. See Lemon v. Int’| Union
of Operating Eng'rs, 216 F.3d 577, 580-82 (7*" Cir. 2000); Allison, 151 F.3d at 414-15. Because
these rights are guaranteed under Rule 23(b)(3), pursuant to which this action will now proceed, our
inquiry need progress no further. See Lemon, 216 F.3d at 581-82 (discussing methods for avoiding
procedurd problemsin cases with both injunctive and monetary rdief); cf. Chateau de Ville Prods.,
Inc. v. Tams-Witmark Music Library, Inc., 586 F.2d 962, 966 n.14 (2d Cir. 1978) (noting that when
adigrict court certifies a class under both Rule 23(b)(2) and (b)(3), “mgor problems can arise. . .
where different procedura consegquences attach depending upon the subsection used”). Therefore, we
need not consider whether the district court erred by certifying the class under Rule 23(b)(2) in addition
to Rule 23(b)(3).

CONCLUSION
For these reasons, we affirm the digtrict court’s grant of plaintiffs motion for class

certification pursuant to Rule 23(b)(3).
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